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agency or office within a DoD Compo-
nent. National security intelligence in-
vestigations include background secu-
rity investigations and those investiga-
tions conducted for the purpose of ob-
taining affirmative or counterintel-
ligence information.

(3) The right of individual litigants
to investigative records currently
available by law (such as, the Jencks
Act, 18 U.S.C. 3500, reference (1)) is not
diminished.

(4) When the subject of an investiga-
tive record is the requester of the
record, it may be withheld only as au-
thorized by DoD Directive 5400.11 (ref-
erence (d)). The Army implementing
directive is AR 340-21.

(5) Exclusions. Excluded from the
above exemption are the following two
situations applicable to the Depart-
ment of Defense:

(i) Whenever a request is made which
involves access to records or informa-
tion compiled for law enforcement pur-
poses, and the investigation or pro-
ceeding involves a possible violation of
criminal law where there is reason to
believe that the subject of the inves-
tigation or proceeding is unaware of its
pendency, and the disclosure of the ex-
istence of the records could reasonably
be expected to interfere with enforce-
ment proceedings, Components may,
during only such times as that cir-
cumstance continues, treat the records
or information as not subject to the
FOIA. In such situation, the response
to the requester will state that no
records were found.

(ii) Whenever informant records
maintained by a criminal law enforce-
ment organization within a DoD Com-
ponent under the informant’s name or
personal identifier are requested by a
third party using the informant’s name
or personal identifier, the Component
may treat the records as not subject to
the FOIA, unless the informant’s sta-
tus as an informant has been officially
confirmed. If it is determined that the
records are not subject to the FOIA,
the response to the requester will state
that no records were found.

(h) Number 8. Those contained in or
related to examination, operation or
condition reports prepared by, on be-
half of, or for the use of any agency re-

§518.41

sponsible for the regulation or super-
vision of financial institutions.

(i) Number 9. Those containing geo-
logical and geophysical information
and data (including maps) concerning
wells.

[66 FR 48932, Sept. 26, 1991, as amended at 56
FR 56010, Oct. 31, 1991]

Subpart D—For Official Use Only

GENERAL PROVISIONS

§518.38 General.

Information that has not been given
a security classification pursuant to
the criteria of an Executive Order, but
which may be withheld from the public
for one or more of the reasons cited in
FOIA exemptions 2 through 9 shall be
considered as being for official use
only. No other material shall be con-
sidered or marked ‘“‘For Official Use
Only” (FOUO), and FOUO is not au-
thorized as an anemic form of classi-
fication to protect national security
interests.

§518.39 Prior FOUO application.

The prior application of FOUO mark-
ings is not a conclusive basis for with-
holding a record that is requested
under the FOIA. When such a record is
requested, the information in it shall
be evaluated to determine whether,
under current circumstances, FOIA ex-
emptions apply in withholding the
record or portions of it. If any exemp-
tion or exemptions apply or applies, it
may nonetheless be released when it is
determined that no governmental in-
terest will be jeopardized by its re-
lease.

§518.40 Historical papers.

Records such as notes, working pa-
pers, and drafts retained as historical
evidence of DoD Component actions
enjoy no special status apart from the
exemptions under the FOIA (reference
(a)).

§518.41 Time to mark records.

The marking of records at the time
of their creation provides notice of
FOUO content and facilitates review
when a record is requested under the
FOIA. Records requested under the
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